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U.S. Customs Service 


Treasury Decision 


(T.D. 83-127) 
Bonds 


Approval and discontinuance of Carrier’s Bonds, Customs Form 3587 


Bonds of carriers for the transportation of bonded merchandise 
have been approved or discontinued as shown below. The symbol 
“D” indicates that the bond previously outstanding has been dis- 
continued on the month, day, and year represented by the figures 
which follow. “PB” refers to a previous bond, dated as represented 
by figures in parentheses immediately following, which has been 
discontinued. If the previous bond was in the name of a different 
company or if the surety was different, the information is shown in 
a footnote at the end of the list. 

Dated: June 6, 1983. 
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Name of principal and surety 


T 
| 
| 
| 


Date of bond 


Date of 
approval 


Filed with district 
director/area 
director/amount 





Aero Mayflower Transit Co., Inc., 9998 
North Michigan Rd., P.O. Box 107B, 
Indianapolis, IN; motor carrier; The 
Aetna Casualty & Surety Co. 

(PB 4/30/81) D 5/17/83 ! 


All Time Transport Corp., Bldg. 2140, 
Door N-8, Hialeah, FL; motor carri- 
er; Allied Fidelity Ins. Co 
D 4/17/83 


Astro Air Express, Inc., 2550 Lunt 
Ave., Elk Grove Village, IL; air 


freight forwarder; Continental Ins. 
Co. 


Barnes Freight Line, Inc., P.O. Box 
800, Bankhead Ave., Carrollton, GA; 
motor carrier; Liberty Mutual Ins. 
Co 


D 5/6/83 


Branch Motor Express Co., 114 Fifth 
Ave., New York, NY; motor carrier; 
Old Republic Ins. Co 
(PB 5/11/82) D 1/10/83 2 


Brooks Transportation Inc., 3830 
Kelley Ave., Cleveland, OH; motor 
carrier; Ins. Co. of North America 
D 5/20/83 


Coble Express, Inc., P.O. Box 1104, 
Fesslers Lane, Nashville, TN; motor 
carrier; Safeco Ins. Co. of America 
(PB 3/5/82) D 5/9/83 3 


Colonial Trucking, Inc., 70 Western 
Ave., Allston, MA; motor carrier; 
Commercial Union Ins. Co. 


Commercial Freight Carriers, Inc., P.O. 
Box 160066, 6600 Theodore Dawes & 
I-10, Mobile, AL; motor carrier; 
Peerless Ins. Co 


Cumberland Trucking Co., Inc., 2550 
Lunt Ave., Elk Grove Village, IL; 
motor carrier; Continental Ins. Co 


Diablo Express, Inc., P.O. Box 2366, 
342 Allerton Ave., South San Fran- 
cisco, CA; motor carrier; U.S. Fidel- 
ity & Guaranty Co 





Apr. 30, 1983 


May 24, 1982 


May 3, 1983 


Feb. 15, 1979 


Jan. 10, 1983 


Dec. 26, 1979 


Apr. 8, 1983 


Mar. 14, 1983 


May 12, 1983 


May 3, 1983 


Mar. 22, 1983 





May 17, 1983 


June 7, 1982 


May 11, 1983 


May 7, 1979 


Jan. 10, 1983 


Dec. 27, 1979 


May 9, 1983 


May 6, 1983 


May 13, 1983 


May 9, 1983 


May 16, 1983 





Cleveland, OH 
$100,000 


Miami, FL 
$50,000 


Chicago, IL 
$50,000 


Mobile, AL 
$25,000 


New York Seaport 
$200,000 


Cleveland, OH 
$50,000 


New Orleans, LA 
$25,000 


Boston, MA 
$50,000 


Mobile, AL 
$25,000 


Chicago, IL 
$50,000 


San Francisco, CA 
$25,000 
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Name of principal and surety 


Date of bond 


Date of 
approval 


Filed with district 
director/area 
director/amount 





Diamond Crystal Salt Co.,/DC Trans- 
port Inc., 916 S. Riverside, St. Clair, 
MI; motor carrier; Old Republic Ins. 
Co 


Garlepied Transfer, Inc., P.O. Box 
10624, Jefferson, LA; motor carrier; 
Washington International Ins. Co 


Humberto Mercader-Diaz, Inc., No. 6 
Turquesa St., Vista Verde, Maya- 
guez, PR; motor carrier; Puerto 
Rican-American Ins. Co 


Inter-Continental Services, Inc., 925 
Common St., Suite 700, New Orleans, 
LA; motor carrier; National Union 
Fire Ins. Co. of Pittsburgh, PA 


Interstate Cartage Co., Inc., 550 Don- 
aldson Center, Greenville, SC; motor 
carrier; Ins. Co. of North America 


Jay Jay Forwarding Service, Inc., 165 
Milk St., Boston, MA; motor carrier; 
The Continental Ins. Co 
(PB 5/14/73) D 5/14/83 # 


Kingsway Freightlines Ltd., 212 24th 
St., N.E., Calgary, Alberta, Canada; 
motor carrier; Fireman’s Fund Ins. 


(PB 4/1/70) D 5/5/83 § 


Ness Feed & Trucking Enterprises Inc., 
5 Mill Rd., Howick, Quebec, Canada; 
motor carrier; The Hanover Ins. Co 


Quick Delivery Service, Inc., 216 N. 
Belt Line Hwy., Mobile, AL; motor 
carrier; St. Paul Fire & Marine Ins. 


Co 
(PB 4/14/81) D 5/11/83 ® 


Roads West Transportation, Inc., P.O. 
Box 24097, Phoenix, AZ; motor carri- 
er; American Druggists’ Ins. Co 


Rochester Air Freight Service Corp., 73 
Deep Rock Rd., Rochester, NY; air 
carrier; Washington International 
Ins. Co 
D 6/3/83 


May 13, 1983 


May 10, 1983 


| Mar. 3, 1983 


Mar. 14, 1983 


Feb. 23, 1983 


May 14, 1983 


Apr. 5, 1983 


May 17, 1983 


May 11, 1983 


Apr. 28, 1983 


Dec. 29, 1982 








May 16, 1983 


May 12, 1983 


May 3, 1983 


May 17, 1983 


May 6, 1983 


May 17, 1983 


May 6, 1983 


May 19, 1983 


May 12, 1983 


May 12, 1983 


Dec. 29, 1982 





Detroit, MI 
$50,000 


New Orleans, LA 
$25,000 


San Juan, PR 
$50,000 


New Orleans, LA 
$25,000 


Charleston, SC 
$50,000 


Boston, MA 
$25,000 


Great Falls, MT 
$25,000 


St. Albans, VT 


$25,000 


Mobile, AL 


$25,000 


Nogales, AZ 


$25,000 


Buffalo, NY 
$25,000 
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Filed with district 
director/area 
director/amount 


Date of 
approval 


| 
Name of principal and surety | Date of bond 





Seacoast Transportation Co., 500 Water | May 12, 1983 | May 12,1983 | Tampa, FL 
St., Jacksonville, FL; motor carrier; $50,000 
Safeco Ins. Co. of America 
(PB 5/12/72) D 5/12/83 7 


J. H. Stewart and Son Trucking, Inc., | May 16, 1983 | May 20, 1983 | Cleveland, OH 
735 Laidlaw Ave., Cincinnati, OH; | $75,000 
motor carrier; The Ohio Casualty | 
Ins. Co 


Sun Security Ltd., 2315 Royal St., New | May 10, 1983 | May 17, 1983 | New Orleans, LA 
Orleans, LA; motor carrier; The Con- $25,000 
tinental Ins. Co 


Thames Valley Trucking Inc., P.O. Box | Jan. 30, 1981 July 27, 1981 Detroit, MI 
190, Parkhill, Ontario, Canada; $50,000 
motor carrier; Hartford Fire Ins. Co 
D 5/12/83 


Trails Trucking Inc., De La Cruz, Suite | Apr. 27, 1983 | May 17, 1983 | Mobile, AL 
11, Santa Clara, CA; motor carrier; $25,000 
Continental Ins. Co 














1 Surety is Hartford Accident & Indemnity Co. 

2 Surety is The Aetna Casualty & Surety Co. 

3 Surety is American Ins. Co. 

* Principal is John J. Minutoli, dba: Jay Jay Forwarding Service; Surety is Hartford Accident 
& Indemnity Co. 

5 Surety is The Continental Ins. Co. 

6 Surety is Safeco Ins. Co. of America. 

7 Surety is Federal Ins. Co. 


BON-3-03 
GEORGE C. STEUART 


(For Marilyn G. Morrison, Director, 
Carriers, Drawback & Bonds Division). 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 123 


Withdrawal of Proposal To Abolish Customs Form 7533 


AGENCY: U.S Customs Service, Department of the Treasury. 
ACTION: Withdrawal of proposed rule. 


SUMMARY: This document withdraws a proposal to abolish 
present Customs Form 7533 (Inward Cargo Manifest for Vessel 
Under Five Tons, Ferry, Train, Car, Vehicle, Etc.) and develop a 
new standardized manifest to be used in its place. After careful 
consideration of the comments received in response to the proposal, 
and further review of the matter, it was found that there was no 
need for the change. Accordingly, Customs has determined to: (1) 
Retain the use of Customs Form 7533; (2) continue the practice of 
allowing carriers to develop their own version of the form; and (3) 
authorize rail carriers to use a computer printout which shows the 
required entry information and attach it to an approved Customs 
Form 7533. 


DATE: Withdrawal is effective on June 10, 1983. 


FOR FURTHER INFORMATION CONTACT: Patricia Anson, 
Cargo Processing Division, Office of Inspection and Control, U‘S. 
Customs Service, 1301 Constitution Avenue NW., Washington, D.C. 
20229 (202-566-5354). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 123.3, Customs Regulations (19 CFR 123.3), requires that 
baggage or other merchandise carried on a vehicle or on a vessel of 
less than 5 net tons arriving otherwise than by sea from Canada or 
Mexico be listed on a manifest as prescribed by section 123.4, Cus- 
toms Regulations (19 CFR 123.4). With certain exceptions, section 
123.4 provides that the inward foreign manifest required by section 
123.3 for a vehicle or vessel of less than 5 net tons arriving in the 
United States from Canada or Mexico otherwise than by sea with 
baggage or merchandise, shall be on Customs Form 7533. 


5 





CUSTOMS 


For many years Customs has permitted individual carriers to de- 
velop their own version of Customs Form 7533 recognizing that 
each mode of transportation has specific documentation require- 
ments. As a result, there are about 200 versions of this form in use 
today so that two shipments from the same exporter to the same 
importer but shipped by different carriers generally would not be 
on the same documents. This lack of uniformity and standardiza- 
tion in manifest documentation reportedly presented problems for 
exporters who wish to computerize their operations, as well as for 
Customs in processing these entries. 

Accordingly, to eliminate these problems and facilitate the proc- 
essing of entries from contiguous countries, by notice published in 
the Federal Register on April 21, 1982 (47 FR 17072), Customs pro- 
posed to abolish present Customs Form 7533 and develop a new 
standardized manifest to be used in its place. To ensure that the 
new manifest would meet the special needs of each type of carrier, 
could be easily computerized, and yet cause the least disruption to 
industry, before taking any final action Customs solicited public 
comments on its suggested format, and the effect of the elimination 
of present Customs Form 7533. Comments were to have been re- 
ceived on or before June 21, 1982. However, in response to a re- 
quest from a railroad association, by notice published in the Feder- 
al Register on July 22, 1982 (47 FR 31708), the period of time for 
the submission of comments was extended to August 21, 1982. 


DISCUSSION OF COMMENTS 


Seven of the eight comments received in response to the notice 
indicated that the commenters were generally satisfied with 
present Customs Form 7533 and wanted it to be retained. Two of 
these commenters proposed a new manifest substantially similar to 
the present one with minor changes to accommodate their particu- 
lar needs. One commenter suggested that the manifest be eliminat- 
ed entirely. However, he had no thoughts on the development of a 
new one. 

Another commenter, representing a rail carrier, wanted to intro- 
duce the use of a computer printout which shows the required 
entry information in lieu of the manifest. According to this com- 
menter, the use of a printout would reduce its operating costs, ex- 
pedite the movement of its trains, eliminate the incidents of lost 
manifests, and reduce paper handling. Customs has determined 
that this procedure would not be acceptable because the use of Cus- 
toms Form 7533 is required by law and regulation. However, rail 
carriers and freight forwarders, after obtaining approval from the 
district directors of Customs, could use a computer printout which 
shows the required information and attach it to an approved Cus- 
toms Form 7533. 

Comments on the proposal were also solicited from Customs re- 
gional offices. It was determined that they were not experiencing 





CUSTOMS 2 


operational control problems because of the wide variance in mani- 
fest documentation; nor were there complaints from carriers about 
lack of uniformity and standardization in Customs manifest re- 
quirements. 

After careful consideration of the comments received, and fur- 
ther review of the matter, Customs has determined to retain the 
use of Customs Form 7533 and continue the practice of allowing 
carriers to develop their own version, subject to prior approval 
from Customs. Accordingly, the proposal is withdrawn. 


DRAFTING INFORMATION 


The Principal author of this document was Jesse V. Vitello, Reg- 
ulations Control Branch, Office of Regulations and Rulings, US. 
Customs Service. However, personnel from other Customs officers 
participated in its development. 

ALFRED R. De ANGELUS, 
Acting Commissioner of Customs. 


Approved: May 26, 1983. 
JOHN M. WALKER, JR., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 10, 1983 (48 FR 26832)] 





U.S. Customs Service 


General Notices 


19 CFR Chapter I 


General Notice of Review of the Customs Regulations 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: In compliance with the Regulatory Flexibility Act, 
which requires the periodic review of existing regulations having a 
significant economic impact on a substantial number of small enti- 
ties, and as part of its continuing efforts to reduce or eliminate ob- 
solete or burdensome regulatory requirements, Customs is plan- 
ning further revisions of its regulations. In 1973, Customs under- 
took the massive task of revising its regulations. Since the project 
was instituted, many portions of the regulations have been revised. 
An updated plan has now been implemented to review, and possi- 
bly revise, other parts of the regulations on an expedited basis. 

The document sets forth the parts of the regulations now being 
considered for revision and invites written comments on the 
project. After consideration of any comments received and further 
review of the matter, notices will be prepared for publication re- 
questing comments on specific proposed regulation changes. 


DATES: Comments must be received on or before August 9, 1983. 


ADDRESS: Comments (preferably in triplicate) should be addressed 
to the Commissioner of Customs, Attention: Regulations Control 
Branch, U.S. Customs Service, 1301 Constitution Avenue, NW., 
Room 2426, Washington, D.C. 20229. 

FOR FURTHER INFORMATION CONTACT: Marvin M. Amer- 
nick, Regulations Control Branch, U.S. Customs Service, Washing- 
ton, D.C. 20229 (202-566-8237). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As part of a continuing project instituted in 1973, all or portions 
of 16 parts of the Customs Regulations (19 CFR Chapter I) have 
8 
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been revised. An updated plan has now been implemented to 
review, and possibly revise, all or portions of 17 parts of the regula- 
tions on an expedited basis. Task forces made up of representatives 
of various Customs offices having operational and/or legal respon- 
sibility for various subject areas of the regulations are now doing a 
preliminary review of substantial portions of the existing regula- 
tions. The aim of this review is to identify those regulations having 
a significant economic impact on a substantial number of small en- 
tities and to seek ways of modifying procedures to reduce or elimi- 
nate obsolete or burdensome regulatory requirements. Another 
goal of this review, which is in compliance with the Regulatory 
Flexibility Act (5 U.S.C. 601), will be to make non-substantive 
changes to insure that the regulations are written in easily under- 
stood “plain English.” 

To assist Customs in this review, written comments are invited 
on any aspect of the project. After consideration of any comments 
received in response to this notice, and after further review of the 
matter, notices of proposed rulemaking will be published in the 
Federal Register and Customs Bulletin requesting comments on 
specific proposed regulatory changes. 

The initial five task force areas being reviewed are as follows: 





Task 
Force 7 Title 





Vessels in Foreign and Domestic Trades 

Air Commerce Regulations 

Articles Conditionally Free, Subject to a Reduced Rate, 
tc 


etc. 
Certain Importations Temporarily Free of Duty 
Relief From Duties on Merchandise Lost, Damaged, 
Abandoned, or Exported 
Liquidation of Duties 
General Enforcement Provisions 
Recordkeeping, Inspection, Search, and Seizure 
Fines, Penalties, and Forfeitures 
Liquidated Damages 
Administrative Review in General 
Protests 
Petitions by Domestic Interested Parties 
Administrative Rulings 
Packing and Stamping; Marking 
Trademarks, Trade Names, and Copyrights 
Country of Origin Marking 











CoMMENTS 


Before proceeding to a notice of proposed rulemaking on this pro- 
posal, consideration will be given to any written comments, prefer- 
ably in triplicate, that are submitted timely to the Commissioner of 
Customs. Comments submitted will be available for public inspec- 
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tion in accordance with section 103.11(b), Customs Regulations (19 
CFR 103.11(b)), on regular business days between the hours of 9:00 
a.m. and 4:30 p.m. at the Regulations Control Branch, Room 2426, 
Headquarters, U.S. Customs Service, 1301 Constitution Avenue, 
NW., Washington, D.C. 20229. 


AUTHORITY 


This document is issued under the authority of R.S. 251, as 
amended (19 U.S.C. 66), and sections 623, as amended, 624, 46 Stat. 
759 (19 U.S.C. 1623, 1624). 


DRAFTING INFORMATION 


The principal author of this document was John E. Elkins, Regu- 
lations Control Branch, Office of Regulations and Rulings, US. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 

WILLIAM VON RaAas, 
Commissioner of Customs. 


Approved: May 26, 1983. 
JOHN M. WALKER, JR., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 10, 1983 (48 FR 26831)] 


(19 CFR Part 175) 


Receipt of Domestic Interested Party Petition Concerning Tariff 
Classification of Total Milk Proteinate, Whey Protein Concen- 
trate, and Lactalbumin 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of receipt of domestic interested party petition. 


SUMMARY: Customs has received a petition submitted on behalf 
of two domestic interested parties, requesting that total milk pro- 
teinate, whey protein concentrate, and lactalbumin be classified for 
tariff purposes under different provisions of the Tariff Schedules of 
the United States than they are currently classified. In general, 
the classifications which the petitioners assert are correct are sub- 
ject to quota restraints, while the current classifications are free of 
quota restraints. This document invites comments with respect to 
the correctness of the current classification. 


DATES: Comments must be received on or before August 9, 1983. 


ADDRESS: Comments (preferably in triplicate) may be submitted 
to the Commissioner of Customs, Attention: Regulations Control 
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Branch, Room 2426, 1301 Constitution Avenue, NW., Washington, 
D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Lee C. Seligman, 
Classification and Value Division, U.S. Customs Service, 1301 
Constitution Avenue, NW., Washington, D.C. 20229 (202-566-8181). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


A petition has been filed pursuant to section 516, Tariff Act of 
1930, as amended (19 U.S.C. 1516), on behalf of two domestic inter- 
ested parties, requesting that total milk proteinate, whey protein 
concentrate, and lactalbumin be classified for tariff purposes under 
different provisions of the Tariff Schedules of the United States 
(TSUS; 19 U.S.C. 1202) than they are currently classified. In gener- 
al, the classifications which the petitioners assert are correct are 
subject to quota restraints, while the current classifications are 
free of quota restraints. 

The petitioners contend that total milk proteinate, which is cur- 
rently classified under the provision for “casein and mixtures in 
chief value thereof: other” in item 493.17, TSUS, is properly classi- 
fiable under the provision for “malted milk; and articles not spe- 
cially provided for, of milk or cream” in item 118.30, TSUS. This 
contention is made on the bases that: the product is derived from 
skim milk; it is suitable for use for the same purposes as nonfat 
dry milk and related products; and it contains a substantial per- 
centage of albumin, which should not be present in products prop- 
erly classified as “caseins.” 

The petitioners assert that whey protein concentrate, and lactal- 
bumin are properly classifiable in items 118.00 or 118.05, TSUS, 
under the provisions for fluid and dried wheys, because they are 
modified whey products. Whey protein concentrate is currently 
classified in items 182.92, 183.00, or 183.05, TSUS. Lactalbumin is 
currently classified under the provision for “albumen, not specially 
provided for: other” in item 190.15, TSUS. 


COMMENTS 


Pursuant to section 175.21(a), Customs Regulations (19 CFR 
175.21(a)), before making a determination on this matter, Customs 
invites written comments from interested parties on the correct- 
ness of Customs classification. 

The domestic party petition, as well as all comments received in 
response to this notice, will be available for public inspection in ac- 
cordance with section 103.11(b), Customs Regulations (19 CFR 
103.11(b)), between the hours of 9:00 a.m. and 4:30 p.m. on normal 
business days, at the Regulations Control Branch, U.S. Customs 
Service, 1301 Constitution Avenue, NW., Washington, D.C. 20229. 


405-950 0 - 83 - 2 
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AUTHORITY 


This notice is published in accordance with section 175.21(a), Cus- 
toms Regulations (19 CFR 175.21(a)). 


DRAFTING INFORMATION 


The principal author of this document was Gerard J. O’Brien, 
Jr., Regulations Control Branch, U.S. Customs Service. However, 
personnel from other Customs offices participated in its develop- 
ment. 

Dated: June 3, 1983. 

DoNaALD W. LEwiIs, 
Acting Director, Office of 
Regulations and Rulings. 


[Published in the Federal Register, June 10, 1983 (48 FR 26833)] 


(19 CFR 101) 


Baudette and Warroad, Minnesota, and Dunseith, North Dakota; 
Change in hours of service 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Withdrawal of proposed rule. 


SUMMARY: This document withdraws a proposal to change the 
hours of service currently provided at the Customs ports of entry at 
Baudette and Warroad, Minnesota, and Dunseith, North Dakota, 
located on the U.S.-Canadian border, in the Pembina, North 
Dakota, Customs district. Currently, service at these ports is pro- 
vided on a 24-hour basis daily by Customs and Immigration and 
Naturalization Service (INS) personnel. However, recently INS 
withdrew one permanent inspector position from each of these 
ports. Because of budgetary and personnel constraints, Customs 
proposed to reduce the current hours of service at these ports to 
9:00 a.m. to 10:00 p.m., daily. 

After consideration of the numerous comments received in re- 
sponse to the proposal and further review of the matter, it has 
been determined that service at these ports should continue to be 
provided on a 24-hour basis for the time being. 


DATE: Withdrawal effective June 13, 1983. 


FOR FURTHER INFORMATION CONTACT: A. Donald Gilman, 
Office of Inspection and Control, U.S. Customs Service, 1301 Consti- 
tution Avenue, NW., Washington, D.C. 20229 (202-566-9425). 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Section 101.6, Customs Regulations (19 CFR 101.6), provides that 
each Customs office shall be open for the transaction of Customs 
business between the hours of 8:30 a.m. and 5:00 p.m. on all days of 
the year except Saturdays, Sundays, and national holidays. It also 
provides that services performed outside a Customs office generally 
shall be furnished between the hours of 8:00 a.m. and 5:00 p.m. 
Many offices provide service during hours in addition to those spec- 
ified in the regulations. 

Currently, the Customs ports of entry at Baudette and Warroad, 
Minnesota, and Dunseith, North Dakota, located on the U.S.-Cana- 
dian border, in the Pembina, North Dakota, Customs district, pro- 
vide service on a 24-hour basis, daily. These ports are jointly 
staffed by Customs and Immigration and Naturalization Service 
(INS) personnel. However, recently INS withdrew one permanent 
inspector position from each of these ports. Because of budgetary 
and personnel constraints, by notice published in the Federal Reg- 
ister on January 4, 1983 (48 FR 268), Customs proposed to reduce 
the current hours of service at these ports to 9:00 a.m. to 10:00 
p.m., daily. Before taking any final action, however, public com- 
ments were solicited on the proposed change. Comments were to 
have been received on or before March 4, 1983. 


DIscUSSION OF COMMENTS 


Approximately two hundred comments were received in response 
to the notice. All of the comments opposed the change on the 
grounds that if adopted, it would severely impact agriculture, tour- 
ism, local commerce, and the general health and welfare of the af- 
fected communities. After careful consideration of these comments 
and further review of the matter, it has been determined that serv- 
ice at the ports of Baudette, Warroad, and Dunseith, should contin- 
ue to be provided on a 24-hour basis for the time being. As an in- 
terim solution, Customs will reallocate its inspector positions for lo- 
cations where INS reduces its staff. Accordingly, the proposal is 
withdrawn. 


DRAFTING INFORMATION 


The principal author of this document was Jesse V. Vitello, Reg- 
ulations Control Branch, Office of Regulations and Rulings, U.S. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 

WILLIAM VON Raas, 
Commissioner of Customs. 
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Approved: May 16, 1983. 
JOHN M. WALKER, JR., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 13, 1983 (48 FR 27092)] 


(19 CFR Part 101) 


Del Bonita and Wildhorse, Montana: Proposed Change in Hours 
of Service 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed change in hours of service: Solicita- 
tion of comments. 

SUMMARY: This notice solicits public comments on a proposed 
modification in the hours of service currently provided at the Cus- 
toms port of Del Bonita and station of Wildhorse, Montana, located 
on the U.S.-Canadian border, in the Great Falls, Montana, Customs 
District. The current hours of service at these locations are as fol- 
lows: 


Del Bonita: 
June 1-September 15 8:00 a.m.-9:00 p.m. 
September 16-May 31 9:00 a.m.-6:00 p.m. 


Wildhorse: 
May 15-September 30 8:00 a.m.-9:00 p.m. 
October 1-May 14 8:00 a.m.-5:00 p.m. 


Because traffic at Del Bonita and Wildhorse has not justified the 
current hours, it is proposed to change the hours of service for both 
locations as follows: 


May 15-September 30 9:00 a.m.-9:00 p.m. 
October 1-May 14 9:00 a.m.-5:00 p.m. 


The proposed change, which was coordinated with the Immigra- 
tion and Naturalization Service (INS), would enable Customs and 
INS to obtain more efficient use of their personnel, facilities, and 
resources. 


DATES: Comments must be received on or before August 15, 1983. 


ADDRESS: Comments (preferably in triplicate) should be addressed 
to the Commissioner of Customs, Attention: Regulations Control 
Branch, U.S. Customs Service, 1301 Constitution Avenue, NW., 
Room 2426, Washington, D.C. 20229. 
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FOR FURTHER INFORMATION CONTACT: A. Donald Gilman, 
Office of Inspection and Control, U.S. Customs Service, 1301 Consti- 
tution Avenue, NW., Washington, D.C. 20229 (202-566-9425). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


In general, section 101.6, Customs Regulations (19 CFR 101.6), 
provides that each Customs office shall be open for the transaction 
of Customs office shall be open for the transaction of Customs busi- 
ness between the hours of 8:30 a.m., and 5:00 p.m. on all days of 
the year except Saturdays, Sundays, and national holidays. It also 
provides that services performed outside a Customs office generally 
shall be furnished between the hours of 8:00 a.m. and 5:00 p.m. 
However, because of local conditions, different but equivalent hours 
may be necessary to maintain adequate and efficient service. 

Del Bonita and Wildhorse, located in the Great Falls, Montana, 
Customs District, are two man border crossings, jointly staffed by 
Customs and the Immigration and Naturalization Service (INS). 
The current hours of service at these locations are as follows: 


Del Bonita: 
June 1-September 15 8:00 a.m.-9:00 p.m. 
September 16-May 31 9:00 a.m.-6:00 p.m. 
Wildhorse: 
May 15-September 30 8:00 a.m.-9:00 p.m. 
October 1-May 14 8:00 a.m.-5:00 p.m. 


Because traffic at Del Bonita and Wildhorse has not justified the 
current hours of service, it is proposed to change the hours of serv- 
ice for both locations as follows: 


May 15-September 30 9:00 a.m.-9:00 p.m. 
October 1-May 14 9:00 a.m.-5:00 p.m. 


If this proposal is adopted, it would place both locations on the 
same operating schedule, substantially reduce overall operating 
costs, including overtime expenditures, and allow for better sched- 
uling and utilization of available office staff. 

Although the change may result in some minor inconvenience to 
the public, service at Del Bonita and Wildhorse would not be re- 
duced to any appreciable degree since there would be no accompa- 
nying reduction in manpower. 
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CoMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to the Commissioner of Cus- 
toms. Comments submitted will be available for public inspection 
in accordance with section 103.11(b), Customs Regulations (19 CFR 
103.11(b)), on regular business days between the hours of 9:00 a.m. 
and 4:30 p.m. at the Regulations Control Branch, Room 2426, Head- 
quarters, U.S. Customs Service, 1301 Constitution Avenue, NW., 
Washington, D.C. 20229. 


DRAFTING INFORMATION 


The principal author of this document was Jesse V. Vitello, Reg- 
ulations Control Branch, Office of Regulations and Rulings, U.S. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 

Dated: April 28, 1983. 


ALFRED DE ANGELUS, 
Acting Commissioner of Customs. 


{Published in the Federal Register, June 14, 1983 (48 FR 27265)] 





United States Court of 
Appeals for the Federal 
Circuit 


June 3, 1983 


ERRATUM 


APPEAL No. 82-15 
THE UNITED STATES v. BORDER BROKERAGE Co., INC. 
May 11, 1983. 
Please make the following correction: 
Page 6, line 8 from the bottom, “United States v. Border Broker- 
age, Inc.” should read—Border Brokerage Co. v. United States— 
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Memorandum and Order 


Dated May 27, 1983 


Plaia, Schaumberg & deKieffer (Herbert C. Shelly and Alice A. Kipel, of counsel) 
for the plaintiff. 


J. Paul McGrath, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office; Commercial Litigation Branch (Deborah E. 
Rand at tne hearing) for the defendants. 

Forp, Judge: Plaintiff acquired copyright registration No. PA 83- 
768 covering the audio visual work “Pac-Man” and copyright regis- 
tration No. TX 567-759 on the text and photographic illustrations 
comprising the “Pac-Man” brochure on November 13, 1980. In addi- 
tion on September 8, 1981 copyright registration No. TX 753-817, 
covering the source and object codes for the “Pac-Man” game was 
granted to plaintiff. On January 7, 1981 the first two copyrights 
were recorded with customs. 

In early 1983 several importations of certain hand held games 
called “Pucki & Monsters” were entered at the port of Los Angeles 
and released to the importer. Subsequently customs contacted the 
importer to notify it that the imported merchandise was suspected 
of being piratical copies of Bally/Midway’s copyrights. Counsel for 
plaintiff was permitted by customs to examine the imported games 
and advised customs of its intent to proceed against these games 
which it believed were infringements of its copyright. The importer 
did not redeliver the merchandise to customs within the thirty 
days permitted by law. A penalty was accordingly assessed against 
the importer for failure to redeliver the goods. 

Defendant has moved for dismissal of this matter on the basis of 
lack of jurisdiction, citing among others 28 U.S.C. § 1338! which 
grants jurisdiction to the district courts in any civil action involv- 
ing copyrights. Plaintiff contends it is entitled to institute this 
action in this court by virtue of 28 U.S.C. § 1581(i), on the basis 
that the merchandise is subject to an Embargo or other Quantita- 
tive Restrictions. It appears the merchandise is not the subject of 
an Embargo or other Quantitative Restrictions or not in fact 
within any of the provisions of section 1581(i). Kidco, Inc. v. United 
States, 4 CIT—, Slip Op. 82-71 (Sept. 8, 1982). 

Additionally while plaintiff has not made a claim in its pleadings 
under 28 U.S.C. § 1581(h), it has argued that jurisdiction of this 
matter may lie thereunder. This provision is, in the opinion of this 
court, not applicable to the factual situation involved herein. Said 
provision grants exclusive jurisdiction to this court in any civil 
action brought to review a preimportation ruling by the Secretary 


1 Section 1338. Patents, plant variety protection, copyrights, trade-marks, and unfair competition: 

(a) The district courts shall have original jurisdiction of any civil action arising under any Act of Congress 
relating to patents, plant variety protection, copyrights and trade-marks. Such jurisdiction shall be exclusive of 
the courts of the states in patent, plant variety protection and copyright cases. 

(b) The district courts shall have original jurisdiction of any civil action asserting a claim of unfair competi- 
tion when joined with a substantial and related claim under the copyright patent, plant variety protection or 
trade-mark laws. 
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of Treasury. In the case at bar the merchandise had already been 
imported and apparently had entered the commerce of the United 
States before the action was commenced. Accordingly reliance upon 
28 U.S.C. § 1581(h) is misplaced. 

In the interest of justice, it is hereby 

ORDERED that plaintiff's motion for a preliminary injunction be 
and the same hereby is denied, and it is further 

ORDERED that defendant’s motion to dismiss be and the same 
hereby is denied, and it is further. 

ORDERED that this action is sua sponte transferred to the appro- 
priate district court in conformity with 28 U.S.C. § 1631 where the 
action shall proceed as if it had been commenced in the district 
court in the first instance c.f. United States v. Biehl & Co., 3 CIT 
158, Slip Op. 82-36 (1982). The clerk of the United States Court of 
International Trade is directed to effect transfer to the district 
court. 


(Slip Op. 83-52) 


Lois JEANS & JACKETS, U.S.A., INc., now known as Lois Sports- 
WEAR, U.S.A., INC., PLAINTIFF, v. UNITED STATES, DEFENDANT 


Court No. 83-4-00620 
Before BERNARD NEwMAN, Judge. 


Memorandum on Plaintiff’s Application for Preliminary 
Injunction 


[Plaintiff's application for preliminary injunction granted.] 


(Dated May 27, 1983) 


Whitman & Ransom, Esgs. (John M. Hadlock and Max F. Shutzman, Esgs., of 
counsel), for the plaintiff. 

J. Paul McGrath, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch and Mi- 
chael P. Maxwell, Esq., for the defendant. 


BERNARD NEWMAN, Judge. 


INTRODUCTION 


This memorandum supplements an expedited order previously 
entered granting plaintiff's application for a preliminary injuction. 
5 CIT—, Slip Op. 83-47 (May 12, 1983). A footnote to the prelimi- 
nary injunctive order noted that the order ‘was entered expedi- 
tiously due to the exigencies of the case and no further reflection 
by the Court was required. In due course, this order will be supple- 
mented by a detailed memorandum.” 

In this action—commenced April 28, 1988—plaintiff contests the 
denial of its protest against nine redelivery notices issued by the 
United States Customs Service (“Customs”) on March 1, 1983 af- 
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fecting certain jeans made in Spain and imported by plaintiff at 
the Port of New York in early 1983. Jurisdiction of the subject 
matter, predicated upon 28 U.S.C. § 1581(a), is not in issue. 

The notices of redelivery were based upon a ruling issued by Cus- 
toms on June 30, 1982, which determined that a stitching design on 
the back pockets of the imported Lois jeans, infringes upon a regis- 
tered and recorded trademark owned by Levi Strauss & Company 
(“Levi”), a domestic manufacturer of jeans, and hence the Lois 
jeans would not be permitted entry into the United States. See 15 
U.S.C. §§ 1124, 1051, et seg. 

The present matter came before the Court on plaintiff's applica- 
tion for an order to show cause, dated and entered on April 28, 
1983 after a Court conference with counsel for the parties. Pursu- 
ant to such order, defendant was directed to appear at a hearing on 
May 9, 1983 to show cause why an order should not be entered in 
conformance with rule 65 of the Rules of the Court of International 
Trade, enjoining defendant during the pendency of this action from 
enforcing the notices of redelivery. After hearing and considering 
the undisputed oral testimony of plaintiff's two witnesses, exten- 
sive undisputed documentary proof, affidavits and exhibits submit- 
ted by plaintiff, as well as briefs filed by the parties, this Court, as 
noted above, issued an order granting plaintiff a preliminary in- 
junction on May 12, 1983. 


BACKGROUND 


Plaintiff is an importer and distributor in the United States of 
jeans and other wearing apparel manufactured by Textiles, plain- 
tiffs parent company in Spain. In the spring of 1980, the New York 
Regional Office of the Customs Service served plaintiff with notices 
of redelivery in connection with two shipments of jeans which were 
found by Customs to have a stitched design on the back pockets 
that infringed upon a trademark owned by Levi. 

The Levi trademark in question comprises a “double arcuate” 
design stitched on the back pockets of Levi’s jeans. In 1980, Cus- 
toms determined that the double arcuate design stitched on the 
back pockets of the imported Lois jeans was nearly identical to the 
design of the Levi trademark. Plaintiff concedes that the stitching 
on the back pockets of its jeans “would generally be described as 
double stitched arcuates” (memorandum, at 2). 

On May 22, 1980 plaintiff petitioned for relief from the 1980 no- 
tices of redelivery ostensibly in accordance with Part 171 of the 
Customs Regulations, 19 CFR §171, et seg. By an unpublished 
ruling issued on June 4, 1981, Customs held that the stitched back 
pocket design on the Lois jeans did not infringe upon Levi’s trade- 
mark; and subsequently on June 9, 1981 Customs notified Lois by 
letter that the jeans subject to the 1980 notices of redelivery were 
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“released insofar as the Trademark Law (15 U.S.C. § 1124) is con- 
cerned”’.} 

It further appears that on October 30, 1981 counsel for Levi sub- 
mitted a letter to Customs requesting reconsideration of the June 
4, 1981 ruling favorable to Lois. Concededly, and for reasons which 
are unknown to counsel for defendant, Customs failed to notify 
plaintiff of the Levi submission, or that the ruling of June 4, 1981 
was under reconsideration, or that any change in that ruling was 
contemplated, all in violation of 19 CFR § 177.10(c)(2). After an ex- 
tensive review of the infringement issue, and again without notice 
to plaintiff as required by 19 CFR § 177.9(d)(1), Customs reversed its 
ruling of June 4, 1981 in another unpublished ruling dated June 
30, 1982, which determined that the stitched back pocket design on 
the Lois jeans infringed upon Levi’s double arcuate trademark. The 
June 30, 1982 ruling provided that Lois jeans bearing the double 
arcuate design on the back pockets would be prohibited from entry 
into the United States and that the ruling would be effective sixty 
days after issuance (August 30, 1982). Further, the June 30th 
ruling stipulated that “shipments of Lois jeans bearing the infring- 
ing design which are in transit or on order prior to the effective 
date of this decision will not be considered as infringing”. 

The evidence establishes that, by the time Customs issued its 
new ruling, plaintiff had ordered substantial quantities of jeans 
from the Spanish manufacturer, made binding commitments for 
the sale of those jeans to its American customers, and incurred 
substantial expenditures and commitments for advertising. 

As indicated, supra, Customs failed to notify plaintiff of its new 
ruling on June 30, 1982. Understandably, plaintiff was taken by 
surprise when on October 13, 1982 it learned of the June 30, 1982 
ruling from a news article published by the Bureau of National Af- 
fairs. On October 18, 1982 counsel for Lois met with Customs offi- 
cials in Washington and cbtained a sixty day postponement of the 
effective date of the new ruling to December 18, 1982. Significantly, 
by the time of the October 18, 1982 meeting, Customs had already 
made its decision to reverse its prior ruling and agreed merely to 
postpone the implementation of its new decision. 

On December 14, 1982, Lois filed a prior action in this Court (No. 
82-12-01715) seeking injunctive relief to prevent the implementa- 
tion of the June 30, 1982 ruling, and simultaneously filed a declara- 
tory judgment action in the United States District Court for South- 
ern District of New York against Levi, raising the infringement 
issue. In that prior Court of International Trade action, Lois sought 
a temporary restraining order on December 14, 1982, but that ap- 
plication was denied by Judge Watson after a hearing in chambers. 
Before a hearing was scheduled on plaintiff's application for a pre- 
liminary injunction in the prior action, defendant cross-moved to 


1 It does not appear that Customs gave Levi any notice that the petition by Lois was under consideration, and 
it is unknown when Levi first obtained knowledge of the June 4, 1980 ruling. 
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dismiss for lack of jurisdiction. That cross-motion was granted by 
this Court in its current order of May 12, 1983. 

It also appears that in January and February of 1983 Lois im- 
ported some nine shipments of jeans, none of which were seized by 
Customs. However, in early March 1983, Customs issued redelivery 
notices for the merchandise imported in January and February 
1983.2 And Customs’ action in initially allowing the importation of 
the Lois jeans in the face of the June 30, 1982 ruling plainly added 
to plaintiff's state of confusion engendered by Customs’ change in 
its position without notice. 

As previously mentioned, plaintiff contests the denial of its pro- 
test against the redelivery notices issued by Customs on March 1, 
1983. Accordingly, plaintiff has properly invoked the jurisidiction 
of the Court under 28 U.S.C. §§ 1581(a). 


Opinion 


In S. J. Stile Associates Ltd. v. Dennis Snyder, 68 CCPA—, C.A.D. 
1261, 646 F.2d 522 (1981), our Appellate Court succinctly enumer- 
ated the relevant factors in considering an application for a pre- 
liminary injunction: 


*** (1) a threat of immediate irreparable harm; (2) * * * the 
public interest would be better served by issuing than by deny- 
ing the injunction; (3) a likelihood of success on the merits; and 
(4) that the balance of hardship on the parties favored [plain- 


tiff]. 


After considering the criteria mentioned above, I find that this is 
an appropriate case for the issuance of preliminary injunctive 
relief in the exericse of the Court’s discretion. 


I 


IRREPARABLE HARM 


Plaintiff contends that it will suffer immediate irreparable harm 
if implementation of the redelivery notices issued under the June 
30, 1982 Customs ruling is not enjoined during the pendency of this 
action. In support of that contention, plaintiff submitted an affida- 
vit of its president, Franz X. Richetti, and oral testimony by two 
witnesses at the hearing on May 9, 1983. Defendant submitted no 
evidence in rebuttal. 

The evidence adduced by plaintiff establishes that Customs, with- 
out formal or informal notice to plaintiff, reconsidered its original 
June 4, 1981 ruling (which permitted the entry of the Lois jeans); 
and after reversing its original ruling on June 30, 1982, Customs 
likewise gave Lois no notice of the new ruling. See discussion of the 
merits, infra. Moreover, the unrebutted evidence adequately dem- 
onstrates plaintiff's extensive promotional efforts and marketing 


2 Some of garments listed on the redelivery notices did not bear the arcuate design (Tr. 43-44, 47) 
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endeavors, substantial expenditures, and the sales and advertising 
commitments incurred in understandable reliance upon the favora- 
ble ruling of June 4, 1981. Further, it appears that because a sub- 
stantial number of the imported jeans had already been shipped to 
plaintiff's customers in accordance with prior orders, it is now im- 
possible for plaintiff to redeliver such jeans to Customs’ custody 
and comply with the notices of March 1, 1983. Moreover, at the 
time plaintiff received the redelivery notices, some 37 orders (repre- 
senting 1,054 pairs of jeans) to be filled from the importations have 
not been shipped to customers because of the redelivery notices. 
Mr. Richetti’s affidavit also avers that Lois has defaulted in filling 
other orders placed months before importation due to additional re- 
delivery notices dated March 28, 1983 and received by plaintiff on 
or about April 1, 1983. 

Finally, the evidence shows that defendant’s actions have result- 
ed in the loss to plaintiff of past and future sales, injury to plain- 
tiffs reputation as a reliable supplier, and potential costs (which 
could not be precisely quantified) required for altering plaintiffs 
production methods in the event that plaintiff should be compelled 
to discontinue selling jeans bearing its double arcuate design in the 
United States market. Indeed, in 1982, approximately 70 percent of 
plaintiff's sales were of jeans bearing the design in dispute. 

In light of the unrebutted evidence presented by plaintiff, I find 
that there is a viable threat of immediate irreparable injury if im- 
plementation of the redelivery notices issued pursuant to the June 
30, 1982 Customs ruling is not enjoined pendente lite. The short of 
the matter is: by precluding plaintiff from filling its customers’ 
orders for jeans placed months before importation and thus placing 
plaintiff in default of its obligations, the real prospect for lost 
future orders, the lost benefits from its past advertising, substan- 
tial expenditures for marketing and promotional efforts, and the 
loss of plaintiff's reputation in the trade and with the consuming 
public are significant actual and potential injuries which warrant 
the extraordinary relief of a preliminary injunction. 


II 


THE MERITS 


Turning to the merits, I find that plaintiff is likely to succeed in 
establishing its claim that the contested notices of redelivery 
should be declared null and void on the ground that the June 30, 
1982 ruling was made without compliance by the Customs Service 
with its regulations concerning notice and opportunity for com- 
ment. 

Specifically, plaintiff asserts that there was noncompliance by 
Customs with the following regulations: 
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19 CFR § 177.10(c\(2): 


(2) Before the publication of a ruling which has the effect of 
changing a position of the Customs Service and which results 
in a restriction or prohibition, notice that the position (or prior 
ruling on which the position is based) is under review will be 
published in the FEDERAL REGISTER and interested parties 
given an opportunity to make written submissions with respect 
to the correctness of the contemplated change. * * * 


19 CFR § 177.9(d\(1): 


(d) Modification or revocation of ruling letters—(1) Generally. 
Any ruling letter found to be in error or not in accordance 
with the current views of the Customs Service may be modified 
or revoked. Modification or revocation of a ruling letter shall 
be effected by giving notice to the person to whom the ruling 
letter was addressed and, where circumstances warrant, by the 
> ae of a notice or other statement in the Customs Bul- 
etin. 


The record establishes that plaintiff received no notice (actual or 
constructive) that the initial ruling of June 4, 1981 was under re- 
consideration at the request of Levi, or that Customs had reversed 
the original ruling on June 30, 1982. Defendant, nevertheless, urges 
that since plaintiff learned of the June 30, 1982 ruling before it was 
implemented, and that Customs postponed implementation of the 


ruling for sixty days to provide Lois with an opportunity to rear- 
range its business affairs, noncompliance with the cited regulations 
was non-prejudicial. 

While I agree with defendant’s argument that non-prejudicial 
procedural defects in agency action should be ignored, here the pro- 
cedural irregularities complained of by Lois—viz., lack of notice 
and opportunity to comment—are so fundamentally prejudicial as 
to constitute a deprivation of due process. 

I cannot believe that after Customs had decided to reverse its 
prior June 4, 1981 ruling and issued its new ruling of June 30, 
1982, the mere postponement of the latter’s implementation by 
Customs sufficed to make noncompliance with the above-quoted 
regulations non-prejudicial. Obviously, when Customs made its new 
decision without the requisite notice, plaintiff had no opportunity 
for input into the reconsideration of the original ruling, nor was 
plaintiff accorded any opportunity to respond to Levi’s arguments. 
Moreover, as noted supra, plaintiff was not even given notice by 
Customs after the issuance of the new ruling. Because of these 
basic procedural irregularities in the agency’s action, I hold that 
there is a substantial likelihood that plaintiff will succeed in estab- 
lishing the invalidity of the redelivery notices, which are predicat- 
ed upon the June 30, 1982 ruling. 
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I further find that plaintiff is likely to succeed in establishing its 
alternative claim that the merchandise subject to the redelivery 
notices of March 1, 1983 was “on order’ prior to the effective date 
of June 30, 1982 ruling, and therefore such merchandise is outside 
the scope of that ruling. 

The June 30, 1982 ruling states, in pertinent part: 


This decision which reverses the previous position of the 
Customs Service will be effective 60 days after the date of this 
decision, so that shipments of Lois jeans bearing the infringing 
design which are in transit or on order prior to the effective 
date of this decision will not be considered as infringing. * * * 
[Italic added. ] 


As we have seen, the effective date of the June 30, 1982 ruling 
was postponed by Customs for sixty days to December 18, 1982 
after consultation with counsel for plaintiff on October 18, 1982. 
The evidence proves that the subject merchandise was “on order” 
before December 18, 1982 (to fulfill prior commitments to plaintiff's 
customers). Consequently, the merchandise ordered prior to Decem- 
ber 18, 1982, by the very terms of the ruling, “[would] not be con- 
sidered as infringing”. 

Since plaintiff has established a likelihood of success on the 
merits of its claims that plaintiff was not given notice in connec- 
tion with the reconsideration and issuance of the June 30, 1982 
ruling, and that such ruling permitted plaintiff to enter all jeans 
“on order” before the effective date of the ruling, we need not 
reach the substantive aspects of the infringement issue. While 
plaintiff has raised serious and substantial questions going to the 
merits of its substantive trademark claim, essentially, the infringe- 
ment issue is not within the exclusive jurisdiction of the Court of 
International Trade nor within the Court’s special expertise in 
matters relating to international trade. As previously stated, the 
infringement issue is now before the District Court. In view of that 
circumstance, the forum of choice respecting the infringement 
issue from the standpoint of judicial expertise, economy and effi- 
ciency, is clearly in the District Court. 


BALANCE OF HARDSHIP AND THE PUBLIC INTEREST 


In balancing the hardship upon the parties, there can be no 
doubt that the scale tips decidedly in plaintiff's favor. The record 
adequately demonstrates that there is a viable threat of immediate 
irreparable injury to plaintiffs business if preliminary injunctive 
relief were not granted. Defendant, on the other hand, faces no per- 
ceivable threat of economic loss if a preliminary injunction is 
granted. In point of fact, the sole interest of the Government in 
this action is in carrying out its statutory obligation respecting 
trademark infringement under 15 U.S.C. § 1124, and Levi has been 
conspicuously absent from any participation in these proceedings. 
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Levi may, of course, protect its interests in the pending District 
Court litigation. But plainly, the public interest is not served 
where, as here, Customs seeks to implement a ruling tainted by 
substantial procedural irregularities, as discussed supra. 


CONCLUSION 


Plaintiff has satisfied the requirements for preliminary injunc- 
tive relief as enumerated in S. J. Stile Associates Ltd., supra. 

Accordingly, in the critical necessity for expedition, this Court 
heretofore has issued an expedited order granting plaintiff a pre- 
liminary injunction, and this memorandum will serve to supple- 
ment that order. 
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